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Q:  Do the new provisions change or replace other COBRA provisions?

A:  No. All other COBRA provisions remain intact. Think of these new provisions as a sort of “add-on” to the 
original COBRA language as opposed to a replacement of that language. This subsidy is intended to be a 
temporary measure, though it will greatly disrupt the traditional administration of COBRA over the next two years 
or so.

Q:  Will the 65% subsidy increase COBRA participation?

A:  Because the subsidy will lower the out-of-pocket cost for COBRA participants, most experts agree that this 
subsidy will dramatically increase COBRA participation. Some estimate that enrollment will increase by as much 
as 300%.

Q:  Who is eligible for the premium assistance?

A:  Any “assistance eligible individual” or “AEI.” An AEI is defined by the new provisions as any qualified benefi-
ciary who, at any time during the period between September 1, 2008 and December 31, 2009: (1) is eligible for 
COBRA continuation coverage; (2) elects such coverage and (3) originally lost coverage due to involuntary 
termination occurring during such period.

Note that “AEIs” are not just involuntarily terminated employees. Because spouses and dependents are also 
“qualified beneficiaries” when an employee is terminated, they are also potential AEIs.

Q:  What about employees who were involuntarily terminated on September 1, 2008 or thereafter and have 
already declined or terminated COBRA coverage?

A:  The new provisions allow former employees who would have been AEIs on the date of the bill’s enactment 
had they not already declined COBRA coverage to jump back onto COBRA coverage. Essentially, this means that 
former employees who have already declined or terminated COBRA coverage get a second chance to sign up for 
COBRA. For shorthand purposes, we call these “second-chance AEIs.”

Example 1: Jane was involuntarily terminated from her job at XYZ Co., an employer subject to COBRA, on 
September 1, 2008. Jane was offered COBRA coverage but declined. Because Jane would have been an AEI had 
she had an election of COBRA continuation coverage in effect on February 17, 2009 (instead of never electing 
the coverage after her termination), she will get a second chance to elect COBRA.

Example 2: Walter was involuntarily terminated from his job at XYZ Co., an employer subject to COBRA, on 
September 1, 2008. Walter was offered COBRA coverage and elected it, but dropped the coverage after Novem-
ber 30, 2009 due to lack of payment. Because Walter would have been an AEI had he had an election of 
COBRA continuation coverage in effect on February 17, 2009 (instead of dropping the coverage on November 
30), he will get a second chance to elect COBRA.
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Q:  Are there any income limitations on the subsidy?

A:  Yes. The subsidy does not apply to employees or dependents whose “modified adjusted gross income” 
(basically adjusted gross income increased by certain exclusions) is more than $125,000 ($250,000 for joint 
filers) for any year in which they would receive the subsidy. If any such “high-income earner” does receive the 
subsidy, their income tax liability will increase accordingly. High-income earners will have the right to waive the 
subsidy to avoid this liability. Furthermore, the actual tax liability has some “phase-in” provisions for certain such 
taxpayers. We expect further guidance from the Internal Revenue Service on this subject in a very short time; 
however, at this moment, we do not expect that it will be the responsibility of the employer to determine whether 
income limitations apply.

Q:  Will the subsidized coverage extend the typical COBRA coverage time frame?

A:  No. The period for the subsidized coverage is concurrent with the normal COBRA timeframe, and is not in 
addition to it. No AEI’s maximum COBRA period will be extended. “Second chance” AEIs will not get a retroac-
tive subsidy; however, their original qualifying event date will remain their first day of COBRA for purposes of 
calculating the maximum period.  It should be noted that the subsidy will likely cause AEIs to remain on COBRA 
for longer than normal qualified beneficiaries.

Q:  Are there any other limitations on the subsidy?

A:  Yes. The subsidy period terminates when the AEI is eligible for coverage under another group health plan (not 
including dental plans, vision plans or other limited plans, and also not including flexible spending arrange-
ments) or Medicare. Under the law, it is the responsibility of the AEI to notify the plan administrator of this 
eligibility. If an AEI does not, he or she may be required to pay a penalty of 110% of the premium reduction 
unless the failure is due to “reasonable cause.”

Q:  Does the subsidy apply to COBRA coverage for health flexible spending arrangements (FSAs) and health 
reimbursement arrangements (HRAs)? What about “limited” insurance plans like dental or vision plans?

A:  The law specifically exempts FSAs from its application, but does seem to include HRAs. It also applies to 
dental and vision insurance plans, as well as any other group health plans typically subject to COBRA. Since an 
HRA is simply a self-insured group health plan, to calculate the 65% subsidy for an HRA plan, a plan administra-
tor would simply multiply the HRA COBRA premium by 65%.

Q:  How do potential AEIs who have already been terminated get notice of the subsidy?

A:  This is the central question that plan administrators and third-party administrators are facing with this new 
law. Accordingly, the bill has directed the relevant federal agencies to have specific guidance (including “model 
notices” and the like) ready 30 days from the bill’s enactment. AmeriFlex will have that information for you as 
soon as it is available. Because it may be possible that these federal agencies may not meet this deadline, 
AmeriFlex may draft its own notices and develop its own procedures based upon our own and outside expert 
advice.
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Q:  How is the subsidy going to be distributed?

A:  The subsidy will take the form of a “tax subsidy,” meaning that the federal government will not be writing 
checks to employers or insurers. Rather, employers will be able to take the 65% of the monthly COBRA premiums 
paid on behalf of COBRA participants as a credit against their federal payroll tax liability. Essentially, the federal 
government is subsidizing the COBRA participant but having the employer do all of the work. We expect signifi-
cant guidance on the actual procedures regarding this issue in the near future.

Q:  Will AmeriFlex be willing to front the subsidy to plan administrators or carriers and be reimbursed later on?

A:  No. AmeriFlex will only be able to collect the amount owed from each QB and remit this amount to the 
employer each month.

Q:  Our company subsidizes COBRA coverage for some terminated employees. Can we recoup some of that 
money from the new required subsidy?

A:  Unfortunately, it does not appear that companies that already subsidize COBRA coverage for terminated 
employees will be able to enjoy any recoupment of those funds from the new required subsidy.

Q:  How is the 2% COBRA administration fee accounted for in the subsidy?

A:  The language of the bill does not expressly address this issue, so we will have to wait for further guidance. 
The general belief among industry observers, however, is that the bill implicitly includes the 2% administration fee 
as part of the premium. We will have to wait and see what the agency guidance tells us.

Q:  What is the definition of “involuntary termination”?

A:  The bill provides no definition of this phrase, which represents a significant departure from the usual COBRA 
practice of regarding terminations of any sort in an equal light (notwithstanding gross misconduct). We anticipate 
forthcoming guidance to assist employers with this issue. Please be advised that except in very clear cases (e.g., a 
mass layoff because of low business activity) or where guidance or case law clarifies “gray-areas,” AmeriFlex will 
be unable to determine for employers just what is and what is not an involuntary termination for the purposes of 
this subsidy. Employers should consult with their legal advisors and determine for themselves who is an AEI. 
Please remember that the “involuntary termination” standard only has to do with the COBRA subsidy. Employees 
who voluntarily terminate (i.e. quit) must still be offered COBRA in the same manner they always have been.

Q:  Will the federal government play any role other providing the subsidy and publishing guidance?

A:  Yes, a very significant one. The law specifically mandates that the Department of Labor, the Department of the 
Treasury and the Department of Health and Human Services provide “outreach” to employers, plan administra-
tors and so on. The clear purpose of this outreach is to promote the COBRA subsidy as much as possible. 
Moreover, the law calls for an “expedited review” by either the Department of Labor or the Treasury in cases of 
any former employee who is denied treatment as an AEI. We believe that the very active role taken by these 
federal agencies will result in cautious employers granting “AEI” status to terminated employees in all but the 
most certain cases of “voluntary” termination.
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Q:  How will AmeriFlex be able to assist plan administrators with the new administrative requirements surround-
ing this change in law?

A:  AmeriFlex is working very hard to interpret the new requirements and develop a plan to assist our clients. Key 
aspects of the plan are providing plan administrators with a process for flagging potentially eligible AEIs so that 
AmeriFlex can send new notifications, providing a new election period (if applicable) and applying the 65% 
subsidy to relevant coverages. Additionally, AmeriFlex is working on a modified report that will assist plan 
administrators in reporting subsidies to the IRS so that they may be reimbursed or credited accordingly. As we are 
able to provide more concrete details, we will communicate our recommendations, and a step-by-step process 
for plan administrators who wish to utilize our new AEI service.

Q:  Will AmeriFlex charge extra for the AEI service?

A:  Because of the operational cost associated with this change in law, it is probable that AmeriFlex may charge a 
per/AEI event fee or letter fee for “second chance” AEIs who must be sent new notifications. We are presently 
evaluating this option and will have more details in the near future.

Q:  Are there any other provisions to be aware of?

A:  Yes. First, the new law gives AEIs 90 days to elect different and less expensive health coverage (excluding 
“limited” plans like dental, vision and health FSA plans) than they had at the time of their termination. However, 
this is only available if the employer wants to allow for such an option and if the different coverage is also 
offered to active employees. Employers wishing to allow AEIs to participate in this “AEI special enrollment” must 
be prepared to answer plan questions for potential AEIs, provide documentation (such as plan information, 
Summary Plan Descriptions, etc.) and keep track of enrollment periods. AmeriFlex will not be able to provide 
assistance to AEIs wishing to shop around for plans and we will direct any related inquiries to the plan adminis-
trator.

Second, with regard to “second chance” AEIs (people who were terminated in the past and would be AEIs now 
except that they never elected or they dropped their COBRA coverage), the period of time between the termina-
tion and their first period of subsidized coverage is to be disregarded for purposes of calculating the 63-day 
“preexisting condition” rule under HIPAA.

Q: An employee was responsible for paying 100% of the premium for his group health plan during employment 
and has now been involuntarily terminated. Would this former employee be eligible for the subsidy?

A:  Assuming that the plan falls under COBRA requirements, then yes, this former employee would indeed be 
eligible for the subsidy, just as, for instance, the husband of a former employee would be eligible for the subsidy 
even if the wife was completely responsible for paying the husband’s portion of the employee-plus-spouse 
coverage during employment.

Some employers have complained that this is unfair since it potentially creates a cash flow issue where there 
wasn’t one before (because the employer is forced to pay premiums that the employee paid while employed). 
And this new cash flow burden is no doubt one of the new COBRA provision’s less welcome consequences for 
employers. But it is also not much different from the burden that COBRA already places on employers, whereby 
they often have to “front” premium payments to insurers in lieu of the actual receipt of premium payments from 
COBRA participants who take full advantage of COBRA’s 30-day premium payment grace period.
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Q:  Where can I find information from the federal government regarding the COBRA provisions of ARRA?

A:  The United States Department of Labor (DOL) posts periodic updates and other information at:
http://www.dol.gov/ebsa/cobra.html

The IRS posts updates and other information at: http://www.irs.gov/newsroom/article/0,,id=204505,00.html

Both of these sites will likely be updated regularly over the next few weeks. We also recommend that you 
subscribe to up-to-the-minute e-mail updates from both agencies:

DOL: http://www.dol.gov/dol/email.htm
IRS:  http://www.irs.gov/newsroom/article/0,,id=154805,00.html

JAN 2010 UPDATE: DODA SECTION

Q: How did the COBRA provisions of the Department of Defense Appropriations Act (DODA) change the ARRA 
COBRA subsidy?

A: The DODA extended the subsidy eligibility period to February 28, 2010 and extended the number of months 
for the subsidy from nine months to15 months. Also, DODA changed the previous rule that an involuntarily 
terminated QB had to lose his or her coverage within the designated timeframe to be eligible for the subsidy. 
Under the new language, the involuntary termination is the only event that has to happen within that timeframe. 
So, a QB would still be eligible for the subsidy even if the actual loss of coverage does not happen until after the 
eligibility window has otherwise closed.

Q: How will AmeriFlex implement these new provisions for its COBRA clients?

A: Because the new provisions were enacted just a couple of weeks after the expiration of the original “nine-
month” subsidy for many AEIs, and just before the expiration of the original December 31, 2009 eligibility 
window, AEIs are being sorted into three different groups for purposes of notices and administration:

Group One: AEIs as of November 1, 2009 or after as well as covered employees who had a termination of 
employment between November 1, 2009 and December 19, 2009.
Group One Treatment: Group One AEIs are being given notice of the new provisions within 60 days after 
December 19, 2009.

Group Two: Covered employees experiencing a termination of employment on or after December 19, 2009.
Group Two Treatment: Group Two AEIs are being given the standard COBRA election notice with new language 
reflecting the DODA changes.

Group Three: AEIs who exhausted their COBRA subsidy period as of November 30, 2009 and who failed to 
make a timely premium payment for a period of coverage beginning before December 19, 2009.
Group Three Treatment: Group Three—the so-called “bridge” group”—are being given notice that they can 
reinstate their coverage by “catching up” before the later of 1) 60 days after December 19, 2009 or 2) 30 days 
after the notice goes out. Any “bridge” people who paid full premium amounts for periods of coverage occurring 
after their subsidy periods originally expired will have the surplus amount credited against future payments.
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